RESPONGE TG COMMENTS

PROPOSED MODEL RULE MEDICATION AMENDMENTS

The Racing Commission received comments both in support of and in oppositon to several of the
proposed amendments in which the Commission sesks to adopt Association of Racing Commissioners
International {ARCH Model Rules pertaining to medications in thoroughbred racing. Specifically, the
Racing Commission seeks to adopt the Model Rule to lower the permissible post-race testing thrasholds
for Non-Stergidal Anti-inflammatory Drugs {NSAIDs), ARCH updated and lowered these threshelds in
December 2019 based upon evidence that previcus, higher threshelds were compromising pre-race
fitnzss evaluations of horses by state vetarinarians. NSAIDs mask pain causing lameness in a horse to he
concealed when evaluated for racing fitness. OF the Mid-Atlantic racing jurisdictions, including Va, NY,
M DE, BA, MD and W, only WV has not vet adopted these lowered NSAIDHthresholds, Many jurisdictions
outside of the Mid-Aslantic have alse adopted these thresholds. Tharefore, there is ample information
and evidence for WYV te iook to and draw upaon regarding the implementation of this Modeal Rule, Upon
information and belief, it has beern successfully and safely implemented in those other jurisdictions. ARter
considering the comments, the Commission determined o proceed with this rule through the legislative
process bacause it believes that it is important for WV to adopt 8 uniform industry standard that puts WV
in the mainstream of thorpughbred racing reguiation and to address safety concerns associated with the
higher thresholds currently In WV's rule.

The Commission also put out for public comment a companion amendment 1o the NSAID
thrashelds that would amend the penally guidelines for violations of the NSAID thresholds, consistent
with the ARG Model Rule. WWs current rule has an outdated Model Rule penaity structure that contains
g two-tier penalty systern. Currently, for NSAID viciations under a Certaln level, lower penailties are
imposed and for NSAID vielations over a certain level, higher penalties are imposed. When ARCH adopied
the new NSAID penalities discussad above, it did away with the two-tier penally system and established
one set of panalties for NSAID violations., What ARCH did was collapse all penalties into the higher penaity
bracket that was already in the Model Rulde and do away with the lower penaity bracket. In order to make
W\'s penalty guidelines consistent with the current Model Rule, it I3 proposed thst the rule be amended
to do away with the two-tier penalty guidelines for NBAID viclations in Table 178-1 £ and to establish one
set of penalty guidelines for all NSAID violations. The proposed amended penalties are: First offense:
Minimum fine of $1,000.00 absent mitigating circumstances; Second offense: Minimum fine of $1,500.00
angd 15-day suspension absent mitigating circumistances; Third offense: Minimum fine of $2,500 and 30-
day suspension absent mitigating circumstances. Disgualification of the horse would aiso be imposad for
all levels of offenses, This would make WWV's rule consistent with the RC Maodel Rule. After considering
the comments, the Commission determined to proceed with this Moedel Rule amendment in order to bring
its rule in agreement with the current Mode! Rule. Because of the safety concerns associated with
violations of the NSAID threshoids, i s important that the Commission have & penalty system which will
detey viclations and that will punish those who commit violations, The penglty cannot function rmerely as
an accepted cost of doing businass,



The Commission aiso seaks Io amend the rule 10 adopt the most current varsion of the ARCH Mods|
Rule Uiniform Classification Guidelines, The Hacing Commission's rule that passed through the Legislature
during the 2021 reguiar session and that will go into effect on July 28, 2021, will have Version 14.3 {Jan,
2020} of this Mode! Ruls in it ARC most recently adopted an update o this Model Rule in Dacambaer
2030, bringing the Model Bule up 1o Version 14,4, These Chassification Guidelines are 8 comprehensive
st of drugs and other substances that may be found in the borse in post-race testing. The list categorizes
the drugs and substances based vpon permissible and nor-permissible use in the horse and serves as a
guideling in determining the appropriaie penalties for a positive drug test under the rules, ARCH updates
thase Guidelines as new substances are found and analyred. There were no comments in opposition to
adapting this Model Rule and therefore, the Commission determined to move forward with adoption.

The Commission alco seeks to ameand the rule to adopt the ARG Model Rule that makes 3 horse
inefigibde 1o race for fourteen days after having had an Intra Articudar joint injection. ARL] adopted this
dModel Rule In 2018 and WS rule has not web coms into conformity. WWs current rule has a previous
iterstion of the ARC] Model Rule on intra Articular joint injections which is more permissive than the
currant Model Rule, OF the pid-atantic racing jurisdictions, including VA, NY, 8L DE, PA, MD and WY,
anly WY has not yvet adopted this Moded Rele. Many Jurisdictions outside of the Mid-Atlantic have also
adaopted this Mode! Rule. Therefore, there is ample information and evidence for WV to ook to and draw
upnn regarding the implementation of this Model Rule. Upon information and helief, it has been
sucoesstully and safely implemented in those other jurisdictions. After considering the cormments, the
Commission determined to groceed with This rule through the legislative process hecause it helieves that
i is important for WV o adopt 2 uniform indusiry standard that puts WV in the mainstream of
thoroughbred racing regulation and 1o addrass safely concarms assaciated with the more parmissive joint
injaction standard currently in WV's rele, This s an equine health and safety issue.

The Commission also seeks to amend the rule to adopt the ARCH Model Rule with regard (o the
use of clenbuterol in the horse, Clanbutero! i lagitimately prascribed for airway Hingsses in the horsa,
Mowever, the drug has been misused by bath veterinarians and trainers to build muscle mass. ¥ eiven in
sufficient quantities over time, clenbutere! bullds muscle mass through snaholic properties, The current
sode! Rule prohibits the use of this substance in racing and training unless certain conditions are mat
including an appropriate diagnosis by s treating veterinarian and approval by a treating veterinarian, Any
norse administered slenbutere! under thess conditions must be placed upon the veterinarian’s Histand is
not permitied o enter a race until it presents for & fimed workout and blood andfor urine samples
demonstrate the sbsence of the substance In the horse. To be clear, West Virginia’s current rule doessnot
allow the presance of clenbuterol in the horse st any threshold in a post-race test. This has been the
standard WY, In other racing jurisdictions, and In the Mode! Rule, formany years. However, the use of
clenbuteral in the horse has continued 10 be a probiam in WY and throughout other racing jurisdictions
as it is given to horses to bulld muscle mass, Therefore AR adopted amendments to the Model Buls
which require trainers who give clenbutero! to the horse to be able to produce a valld prescription from
2 tresting veterinarian and impose other requirements summarized sbove. Thereforeg, the new Mode!
fule smendments do nothing to change the status guo about whether or net clenbuternd s permissible
it a post-race test. It continues to be prohibited for purposes of post-race testing, as i has been for many
years. The new Model Rule amendmends that WY proposes to sdopt merely require those who use it to
produce legitimate prescriptions for its use in the horse and require horses who are presoribed the drug
to be on the vet's list untii the drug dears the horse’s system, Therefore, after considering the comments



on this proposed ruig, the Commission determined that its adoption is justified to deter misuse of this
substance in racing.

FROPOSED STABLE GATE/RECEIVING BARN AMENDMENTS

The Tharles Town HBPA requested that the Commission propose amendments which would
reguiate and impose additional requirements on the racetracks with regard to security, operational hours
and operational standards for the stable ares and receiving barn. The Commission put the reguested
amendments out for public comment and received comments in opposition to the amendmenis from
both Charles Town and Mountaineer racetracks. After considering the comments and deliberating on the
matier, the Commission voted not to procesd with these amendmeants. The Commission believes that
there may be differences in operational issues beiween the two existing racetracks which dictate against
adopting one set of standards for both tracks. Further, at the present time, many of the issues scughi to
be addressed by the proposad amendments are batter sulted to discussion and negotiations between the
grganizations representing the majority of the horsemen and racetrack management at each location.

PROPOGSED PURSE DISTRIBUTION AMENDMENTS

The Charles Town HBPA also requested thet the Commission propose amendments which would
aliow purse distribution after the official end of each race and before post-race tests have cleared the
testing laboratory(ies) under certain circumstances and conditions. The Commission’s current rule only
altows purse distribution after post-race tests have cleared. The Commission put the reguested
amendments out for public comment and received comments refated to the amendments.  After
considering the comments and deliberating upon the matter, the Commission voted to modify the
proposed language 3o 3¢ to only allow early purse distribution if the organization representing the
majority of the horsemen and racetrack management have an agreement which specifies the conditions
under which such distribution can occur. Purse release agreemeants must be executed with each owner
who choeoses to take advantage of early purse distribution.  Further, time frames for sarly purss
distribution and purse reimbursement in the event of a subseguent positive test, were maodified 1o
accommodate operational and conveniance issuas for the horsemen and the racetracks. In addition, the
language was modified to require the filing with the Racing Commission of any agreements reached
bhetween the horsemen and the racetracks and to specify that in the absence of an agreement, purse
distribution shall cecur only after the tests have cleared.
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WY Racing Commission

800 Pennsylvania Ave, Suite 533
Charleston, WV 25301

RE: Thoroughbred Racing Rule 178 CSR |

To Whom i May Concern:

The undersigned represents the Charles Town HBPA, Inc, sometimes hersin referred to
as T HBPA. What is contained in the body of this letter shall serve as the official comments of
Charles Town HBPA, inc. 1o the amendments to Thoroughbred Racing Rule 178 CSR | proposed
by the West Virginia Racing Commission (the "Commission”) and filed with the office of the West
Virginia Secratary of State on May 28, 2021. The comment period provided for in the notice of
rule expires on june 28, 2021 at 500 p.m.

The amendments to Thoroughbred Racing Rule 178 CSR | come on the heels of
amendments pursuad in the Legislative Rulemaking Review process in 2020 and ultimately, with
some modification, being approved by the legislature during the 2021 Regular Session of the West
Virginia Legislature in the form of Senate Bill 160, Senate Bill 160 passed on March 23, 2021, was
iater signed into faw by the Governor, and which becomes effective on july 28, 2021, is now being
amended even before the new amendments have yet to be implemented.

Newly proposed amendments to {78 TSR { which are the subject of these commants,
represent significant changes from newly amended 178 C8R | — naw changes which have yet to
be implemented. Generally, the comments hersin made relate to subject areas as follvws:

I. Cpposition to the adoption of a far more restrictive therapeutic (non-performance
enhancing) medication schedule with increased penalties for vielations through adoption
of penalty guidelines of the Association of Racing Commissioners International.

2. Opposition 1o new limits for use of therapeutic medications commonly used to reduce
joint stiffness and inflammation as simple ag a NSAID dosage far less than chat typically
taken by humans for soreness and inflammation of joints. Such a fimited dosage will impact
the humane treatment of thoroughbreds which may be suffering from joint pain that can
be refieved. Bur for fear that there may be a lingering miniscule crace of the NSAID on
an upcoming race date that could result in serious penalties for trainers and owners,

300 Sumimers Street, Suite 980 « Charleston, Wast Virginig 25301 ¢ P: 3043420891 » F: 304.342.1883



disqualification of horse (remember therapeutic enly and not performance enhancing) and
winnings lost, chances are there will be a decision to use what has been g commonly used
madication.

3. Oppesition to the reformation of stacking provisions for viclations of findings of excessive
trace amounts of NSAIDs, Section 49.6.c.2.A eliminates two stacking tiers and creates a
one viclatdon penalty for infractions of a far more restrictive standard for use, The
reduced levels of allowance of use of NSAIDs as therapeutic treatment of joint
inflarnmation is uncommonly minimal and unjustified.

4. Limitaton of intra-articular injections of thoroughbreds to weat overall joint pain to a
requirement that the horse must be restrained from racing for 14 days following
treatment is also found to be an unjustifiable finding in every case. There is a clear
correfation between joint health of the horse and corticosteroids. Not all injuries are the
same and a “one-size fits all” application of the rule and the severity of penaities associated
are found to be objectionable by CTHEBPA,

5. The amended rule {4%.17)} grossly limits the use of Clenbuterol for Inflammatory Alrway
Disease and CTHBPA objects to the standard represented by the amended rule. Should
2 horse be on a Corticostersid or NSAID for joint inflammation, the use of Clenburerol
for mangement of 1AD will likely combine o rause a violation of the rule and a Class B
penalty.  Clenbuterol is an FDA approved therapeutic medication used for the
rmanagement of Inflammatory Alrway Disease (IAD) and airway obstruction in horses.
Because IAD commonly aMfects Thoroughbred racehorses in training, the use of
Clenbuterol, a prescription medicine which may only be dispensed by or upon the request
of a veterinarian, is a matter of maintaining the health, if not the life of 2 horse that suffers
AL,

The absence of documented West Virginia circumstances predicated on actual cases as
well as opinions of West Virginia equine veterinarians who treat predominantly West Virginia
Thoroughbreds racing at VWest Virginia racetracks might be something that should be considered
in advance of adopting a one-size fits all oversight applicadon. While sasy to administer and
impose penalties, such a policy supplants the expert medical judgment of treating veterinarians
addressing individual cases of Thoroughbred health. A one size fits all solution may not serve the
best and humane treatment of the squine athlete domicied in West Virginia. indesd, when there
is an abuse of use of MNSAIDS or Clenbuteral or similar medication which is clear and
demonstrative, CTHBPA endorses investigation, prosecution and upon appropriate findings the
imposition of preoper penalties which not only punish the offender but serve as a deterrent to
wthers from similarly vicladng the rule resulting in harm o a Thoroughbred, The question
therefore becomes one of magnitude. ls there a verifiable probiem within the West Virginia
Thoroughbred racing community in over-medicating harses? Do we harm Theoroughbreds by
refusing safe, time-tested and successful therapeutic medications?

The adopton by reference of 2 new medication schedule for horses, being ARCH
Controlied Therapeutic Medication Schedule for Horses 4.2.1 constitutes substantial reduction
in tolerable medication Hmits far beyond current rule. Current rule is and has been ARCH
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Controlled Therapautic Madication Scheduie 3.2. ltis unknown whether there is any compeliing
evidence of maltreatment of Thoroughbreds in West Virginia through utilization of Schedule 3.2,
According to leading equine veterinarians in West Virginia, such items a3 an intra-artcular
injection is a valuable and potentally life-saving treatment option, that will become less frequently
used, if at all, under the restrictive provisions of the amended rule as filed,

Many of the sections of the {178 CSR | which have been amended and become effective
taday are now proposed for further amendment, but there appears to be no compelling West
Virginia specific facts or data which warrant immediate change at this dme to the medication
schedule and associated penalties for vicktion thersof Perhaps some of this is due to the
reduced live racing programs at Hollywood Casine and Races at Charles Town, consequently in
large measure to conditions associated with the Covid-1% Pandemic and reduced capacity on
multiple facets of the host facility over multiple months of 2020 pursuant o necessary and
prudent executive orders imposed by the Governor of West Virginia. Perhaps, its just that there
really has not been a plethora of cases under pre-existing normal crcumstances which create a
valid concern that needs addressed.

Another reason to withhold concern on much of what is in the proposed amended rule
is the potential impact of the Horseracing Integrity and Safety Act of 2021, Questions of federal
pre-emption of state based thoroughbred racing regulations could mean that the policies
governing the cars, training and healthcare of Thoroughbred horses will be changing under the
provisions of such Ace. What does seam o be clear under the Act is that the HISA Authority
constitutes a redundant enforcement mechanism as to alleged safety and medication violations.
In turn, this results in increasad operating costs for horse people in the sense that not only is
there z state level of issue adjudication, but also a new federal kevel of engagement. With
substantially modified reduced medication levels as provided for in the amendments to the rule,
the likelihood of intreased enforcement actions at the state level with subseguent administrative
processes at the federal level, seems to foretell incraased administratve and legal costs for the
WY Racing Commission and the horse people of West Virginia. The very threat of this makes
it such that those in the business of breeding, owning, training, or providing medical treatment
for Thoroughbred horses have a complete fack of consistency and predictability into how they
are to manage and conduct their businesses. Jt might ziso appear that with the extremely limited
medication allowances that there will be more administrative costs and legal costs associated
with an increase in adjudicatory processes. The filing of the proposed amended rule indicates no
increase in cost is associated with the amendments proposed. It is further stared in the filing of
the rude that there are no lost revenues {to the state) or economic impact 1o the state or i
residents. The prospect of significantly more enforcement actions where minute traces of
therapeutic medications are 3 viclstion surely means there will be additional costs to the state
for investigative and enforcement actions, To CTHBPA members it means an uneasily defined
cost of operations to be certain not to violate such stringendy restrictive standards, not being
able to tmely restore a valuable Thoroughbred to racing status using commaon therapeutic
medications, and the unknown impact of the intersaction of state and faderal enforcement actions
for any viclation which may occur.

Moreover, one might want 1o survey breeders and trainers in Jeflerson County, West
Virginia as to the condition of their businesses and their projections for the future. Inan area of




the state where the agricultural economy relies on Thoroughbreds as fts anchor, whether it bea
breeding farm or a farm that grows and supplies essential commeodities for Thoroughbreds, some
realization must be given 1o the potential for the loss of jobs, along with the loss of invesument
and reinvestment in Thoroughbred operations in West Virginia due to the inability to have the
certainty and predictability vieal to sustainable business operations. Such makes business planning
across a wide spectrum of variables virtually impossible, and it is further exacerbated by the
enactment of the federal Horseracing Integrity and Safety Act.

One of the ramifications of a muitiplicity of regulation between the state and federal
government is that it brings about cost prohibitive operational requirements for horse people
represented by CTHBPA.  if such causes a reduction in the logal Thoroughbred populaton in
jefferson County, there quite obviously will be a reduction in live racing opportunities ar
Hollywood Casine and Racetrack which causes & decline in simulcast revenus, pari-mutuel berting
revenue, and even casino gaming revenues. 1t also causes a reduction in jobs and revenuses
ermanating from supporting agricubtural and general business enterprises oparating in jJefferson
County, West Virginia, the leading county in West Virginia for tourism revenue,

On December 28" 2020, President Trump signad inte law the Consolidated
Appropriations Act of 2021, Embedded within this more than 2000-page piece of legisiation is
the Horseracing Integrity and Safety Act, Most salient among the provisions of the Act perhaps,
is the establishment of a2 new federal oversight authority for the sport of Thoroughbred racing.
This authority would operate as a private non-profit organization. It is vested with regulatory
authority over the horseracing industry. Noteworthy is the face that the Authority will sit in
review of all medication and wrack safety violations. The Authority is required to “establish
uniform rules . . . Imposing civil sanctions against covered persons or covered horses for”
violations of its rules, potentially including rules of strice liabilicy. HISA §8(di(1} and §8{a}{(2}AL
Additionally, it is given the authority to investigate violations of its rules, complete with the power
to issue and enforee subpoenas and adjudicate violations of its rules, including the authority w
bring civil actions in federal courts to enfores its regulations and impose penalties including
lifetime bans from racing. It becomes a new day for West Virginia horse people whe are
distincrively different from certain others of 2 more recognizable fame and fortune. There is a
cartain amount of banter that there are those who desire o remove those of fess fame and
fortune from competing. Should that be the case, the industry in West Virginia may well be at
an inflexion point and the Imposition of stringent, and arguably unnecessary, limitation of the use
of something as common as an NSAID in an already very limited quantity, might well be what
other forces in the live racing industry would like to see happen. bt could be devastating for YWest
Virginias horse people to have to survive in a world they have no capacity in which to survive.

Indeed, there are a few things that the West Virginia Racing Commission could address
to make circumstances just a frtle more business friendly for horse people in jefferson County.
There could be modificacion of 178 C8R {, §10.3.c to allow expedited disbursernent of funds to
trainers in West Virginia. Clearance of primary testing as a condition precedent to trainers
recelving their share of winnings is resulting in extreme hardship for some. Waest Virginia could
also emulate the policies of other states and allow owners to receive their purse awards within
48 hours of the official end of a race by entering into a purse release agreement for serious
sanctions should such an agreement be violated.




if truly concerned abour equine health and avoidance of the spread of contagious diseases,
a comprehensive rule refating to operation and maintenance of a receiving barn to receive horses
not stabled at Charles Town and monitoring such horses at least 24 hours prior to post time.
The receiving barn should be equipped with electronic surveillance as well to detect improper or
flegal medication actions and other potential forbidden aces. Seems like a sensible and essential
itern that should be mandated by the West Virginia Racing Commission.

In closing. West Virginia horsemen and horsswoman face very unsettding tmes which
preview the uncertainty of what their business future holds. The combination of amending a set
of set rules that have just today bacome effective and have yet had results to be calculaved from
actual experience, amending those rules today in any number of particulars, layered by the
uncertaingy of what a new federal regulatory regime not before seen may produce, is 3 very, very
chilling effect on investment and growth in the Thoroughbred industry in West Virginia, an
industry which at times has shown tremandous promise as a provider of jobs, a facilitator of farm
developrment for Thoroughbred breading and farms for serving the Thoroughbred industry. The
unique for West Virginia agriculture economy in jefferson County, YWest Virginia, has served as
the provider of the essental commodity ~ racchorses — for the fulfillment of a mandatory
statutory item ~ live racing — essential to the state’s largest casine operation and the State's
largest producer of casino gaming and racing revenues. To simply ignore the fiscal risks complicic
with what could happen to the Thoroughbred industry without some settling of rules and
regulations to a point where there & some predictability and certainty for the business operation
side of Thoroughbred racing is extremely naive. Constant change in regulatory oversight for any
industry is an issue. The Thoroughbred industry is no different. Where documented West
Virginia circumstances do not present 2 mandate for change, change for the sake of change year
after year frustrates and stifle the industry served.

Respecriully submitted,
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Dear Commissioners,

Thank vou for the opportunity to express concemns regarding the proposed West
Virginia Thoroughbred RHules of Racing. We undersiand this is a laboricus
process that requires careful consideration and review, We appreciate your
atiention and consideration of cur comments.

The Mountaineer Park HBPA voted o oppose the rule changes that relate to the
NSAID withdrawal times and penallies as staled at the rules committee meeting.

L

Amend the rule to lower the permissibie post-race testing threshoblds for Non-
Steroidal Anti-inflammatory Drugs |NSAIDs] to conform to the Model Rule
promulgated by the Association of Racing Commissioners Internaticnal {ARCH,
Amend the penalty guidefines for violations of the NSAID thresholds to adjust for
tha lowered threshoids discussed above. Currently, the penalties in Table 378-1 &
for NSAID violations are pegged to the higher thrasholds in the previous iteration of
the ARCI Mode! Bule. In order to make the penalty guidelines consistent with the
iower thresholds, i is proposed thet the rule be amended o do away with the two-
tier penaity guidelines for NSAID violations in Table 178-1 € and to establish one set
of pensity guidelings for all NSAID viclations. The proposed penally guidelinas
would be consistent with the penaltiss that are currently in Table 178-1 £ in the
column for NSAID vielations at higher overage amounts. The proposed amended
penalties are: First offense: Minimum fing of $1,000.00 absant mitigating
circumstances; Second offense: Minimum fine of $1,500.00 and 15-day suspension
absent mitigating circumstances; Third offense: Minimum fine of 52,500 and 30-day
suspension absent mitigating circumstances. Disgualificetion of the horse would
also he imposed for all tevels of offenses,



These proposed changes are incorporated in 49.8.¢.d.e.f and referenced in 178-
1-F version 4.2.1 and the changes io the subsequent penalty table 178-1

. These medications are considered therapeutic by the Association of Racing
Commissions international (ARCH). The administration of these medications
given under the current standards are not performance enhancing but
therapeutic in nature. One of the moest concerning issues is the level of detection
for the second substance. Even a trace amount of a secondary NSAID
constitutes a stacking violation with excessive penalties,

These medications do not impact the performance of the horse on race

day. Medications thal support the health of the horse by reducing inflammation
but are not performance enhancing should not be eliminated to the point of
ineffectivenass. We understand the intent which is to prevent interference with
pre race exams in the early morning hours. in VWest Virginia, unlike most other
jurisdictions in the Mid Atlantic region, we have night racing and our pre race
gxams are performed starting at 2 pm, not 7 am. Therefore, the potential
interference from NSAID administration would be negated.

Thank you for vour consideration of our comments.

Sincerely,

Jami Poole
President

2.0, BOX 486, NEWELL WA 28050 — TELEPHONE (204) 3879772 - FAX (304 3871025



TO REDUCE BQUINE FATALYTIES

My, Joe Moore

Executive Director

West Virginia Racing Commission
8030 Pennsylvania Averue

Suite 533

Charleston, WV 25302

june 25, 2021
Via email only

Re: In support of rule amendment filing for adoption of ARTH Mode! Rules pertaining to:

2 Post-race thresholds and penatties for NSAIDs
s Jjoint injections in racehorses
¢ The use of clenbuterol in racehorses

Bear Mr. Moore,

The Mid-Atlantic Strategic Plan to Reduce Eguine Fatalities, & culmination of regional efforts that have been
ongoing for almost a decade, was formally created in 2019 with the express purpose of improving the safety of
Theroughbred racing, protecting the welfare of the horses and riders, and prometing the integrity of the sport.
with the consensus of a perinership thet includes the regulatory agencies, racetrack management and
horsemern's grouns in the Mid-Atlantic region, including West Virginia's stakeholders, we have been and
continue to develop uniform Best Practices for the Thoroughbred indusiry that are the foundation of our
mission,

In recent years, West Virginia has made great strides in horse health and safety and racing integrity, with the
addition of Equine Medical Director Dy, Francis Daniel; the adoption of 2 mortality review board for eguine
fatalities; the implementation of voided claim and anti-stacking regulations; and the ban on bisphosphonates
and the continuing sducation requirement for trainers and assistant trainers approved fast year.

+

Those measures have heiped to reduce the equine fatalfity rate in West Virginia by more than 5% over the kst
twia yoars — from a rate of 2.79 per 1,000 starts in 2018, to a rate of 1,38 per 1,000 starts in 2020, We applaud
vour efforts, and encourage the adoption of the proposed ARCH Model Rules as the next steps,

Cusrently, West Virginia is the only racing jurisdiction in the Mid Atlantic that has not adopted the ARCH Model
Rudes on NSAIDs and intra-articular joint injections. Adoption of these Maodel Rules will bring uniformity to the
region, aligning the state with Delaware, Maryland, New Jersey, New York, Pennsylvania, and Virginia,



The Model Rule on N5AIDs increases the withdrawal time from 24 to 48 hours, a change vital to the protection
of the horses. & recent study linkad the presance of the NSAID phenylbutazone in a horse’s system to the rigk
of a fatal injury. The administration of NSAIDs 24 hours before 2 race also can hinder the abifity of 2 regulatory
veterinarian to properly assess a horse’s fitness during the mandatory pre-race examination, which takes place
as much as eight hours before post time of a horse’s race. This amendment will protect the integrity of the pre-

race examination, and ensure that soundness is not affected during the examination or the race ftsalf.

Whaera this rule has been implemented, harsemen have been advised to administer only one MSAID within one
week of 2 race to avoid 3 “stacking” viclation, wherein more than one NSAID is detected in a post-race testing
samplie, and that practice has been largely successid in eliminating “stacking” penalties.

The Model Rule on Joint injections Increases the withdrawal time for intra-articular joint injections from seven
i 14 days. These treatments have a therapeutic value in the equine athiete, but sufficient time Is needed for
the trainer and the attending veterinarian to properly evaluaie the horse’s response to the theragy. The horse
should not be exposed 1o the stress of competition until a full evaluation has been made. The extensinn of
tirne between treatment and competition allows for that comprehensive appraisal,

The ARCI Model Bule on clenbuterol in racehorses was reviewsd and unanimously supported by the Strategic
Plan coalition members last Detobar. While the medication is effective and beneficial to horses with
respiratory iiinessas, there have been instances of misuse, and clenbutersl shauld not be included ina
treatment plan without a proper diagnosis. The new rule will help to eliminate improper use,

The new guidelines on cenbuterol have been adopted by reference in Delaware, New lersey and Pennsylvania,
and have gone through the regulatory process and been implemented in Maryland and New York, Yirginia will
have the rile in piace for its 2023 Meet.

Al of the proposed Model Rules have been put into effect throughout the Mid Adantic without significant
issues in terms of compliance or the ahility of racing offices to attract entries. Horsemen have adjusted their
treatmant protocolds to conform with the new rules.

The 2017 Economic impact Study of the U3, Horse Industey, conducted by the American Horse Councli {ARE)
Federation in conjunction with The Innovation Group, found that the horse racing industry generates mors
than 240,000 jobs nationwide and has a $15.6 billion impact on the U5, sconomy. it is an industry vital to the
Mid-Atlantic region, but it will only be viable if the stakeholders show real commitment to equine safety and
wealfare. The propesed adoption of the ARCH Maode! Rules by the West Virginia Racing Commission demaonsirste
the state’s resolve to continue to do all it can to protect Thoroughbred racing and the eguine and human
athletes who are at its core. The potential for positive impact on safety and integrity is momentous.

Thank you for the opportunity to voice suppert for these progressive and beneficial rule changes,

Sincerely,
PRy -5 [
& A .,
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Andy Beifiore

Project Manager

Mid-Atlaniic Strategic Plan to Reduce Equine Fatalities
{732} 873-2855
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iune 14, 2021

Mir. loe Moore

Executive Director

West Virginia Racing Commission
200 Pennsylvania Avenus, Suite 533
Charleston, WY 23302

Dear Mr, Mogre:

Gn Lehalf of Mountainear Park, Inc, Fam respectiully asking the West Virginig Racing Commission {0 reject
the Toliowing proposed amendmants to Title 178, Legislative Rudes for Thoroughbred Racing:

F178-1-22.22.9.2,, *178-1-23.22 9.4, *178-3-22.32.%.2., ¥178-1.22.32 0.4,

As discussed during the West Virginia Racing Commissinn meeting on 5718721, these pronesed
armzndments were submitted by the Charlestown HEPA, a3 a direct result of chatienges that they are
currently experiencing with the Management staff at Charlestown Races. As suth, these amendments were
designed to fovee 2 legisiative solution to thelr individual situation rather than to represent the cobisetive
peeds Of our industry. As the majority of the issues that they are seeking to correct through fegislative
action are fikely shori-term and o result of the lingering effects of the COVID- 19 pandemic, it is cur belief
that the permanent change o the Legislative Rule that they are seeking is an unnecessary over-reaction by
the Chardestown HBPA,

Please understand that we are not unsympathetic to this situstisn and understand and respect the concerns
of the Charlestown rading community. Mountaineer Park, Ing. and the Mountainesr HBRA have nurselyes
similarly experienced various moements of discord thraughout our history, a5 i normal in a parinership of
this nature. However, we have slways sitempied to negotiate o0 create mutually beneficial putcome
rather then 1o soek a large-scale legisiarive remedy that could potentially force other West Mirgiria racing
organizations o alter their current functioning ang agreed upon protecsls. Accordingly, we are zsking the
Cornmission (o give consideration to our abjection and not recommend the proposed amendments for
Legistative approval, but rather require the aHectad parties to properly negotiate a motually agreepie
resplutian to thew current itsuas.

i you bave any questions, or would like further discussion on Mountaineer's position regerding the
proposed smendments, please coniact ma.

Respectiully,

Fames B Colvin
Manager of Racing Cperations

Blountainesr Casing Racalrack & Hesart
143D BRI bnesyr Ul
vy Qurmina, WY 26047, LISA

Ciwester, Wiy 2600S, LIRA o0 S0 3 AN

A Gentury Gasines verurs,
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AT CHARLES TOWR RACES

ViA EMALL
June 14, 2621

Mr. Jos Moore

Executive Director

Wast Virginia Racing Commission
800 Pennsyivania Avenue, Sulte 533
Chadeston, WV 25302

Dear Joe,

Haodlwwiood Casing at Charles Town Races ("HOCTR") thanks the West Virginla Racing Commission
{"WVYRET) for the opportunity to comment publicly on some of the proposed changes o staie's
Thoroughbred Racinhg Rules, While HCCTR submitted some nuls requests that did notmake & into the
procoses changes put out for public comment, we will keep our commients coniained to those discussed
at the WVRC's May 2021 meeting out of deference and respect for the process.

Cine overarching comment FOCTR has is that ihese past 15 months have laught us that the ability o
remain flexibile in operalions during challenging times is of the uimost imporsnce. Mandating that an
organization does something is enly as good as ihe resources at s disposal to do it a5 well as the
raasenablensss of the adminisirative ask in light of hose resources. Many people seem to assume that
HCCTR has an unlimited workforce and unlimited resources. We can assure you it doss nol. Some of
these proposed niles are designed o augment MOCTR's head count and operaling cosis during a time
where the hiting climaie is, at besi, uncertain.

Provosed Rule 184.3.¢

Proposed Rule The horsemen's bookkeeper shall disburse the purae of aach race and all siakes,
enirance monay. jocksy fees. inminers 10% gross commission and purchase
money in claiming races, along with ail applicable taxes, wpon regueast, within
forty-gight (48} hours of receipt of notification that all tests with respect o sush
races have cleared the primary testing boratory as repored by the stewards or
the Racing Commission, excepl that minimum jockey mount fees may be
dishursed prior io notification that the tests have claarsd the testing
laboratony(ies). Provided howsver, fhal owners mat [eceive heil purse award
within forbeeinht @81 hours of the official end of the ace by entering o 3 purse
felease agreement. A purse releass agreament shall specily that in the event
thee is 8 primany lesting resul indicating a_medication viplation nenating the
winning stelus of an gwner's horse, that such owner shall Rdlky refnburse the
purse sceount within twenbefour 24V hours of receivd of notice of the order of
disnualification by the stewards. For nuirnses of this nile. such fwenty-four (24}
hour notice of receipt of the order of disnualification shail run as of the ime and.
date of sosting or s of e lime and date of slectronic mnsmissien of such
notice, In the svent that the cwney falls to reimburse the purse acoount, the
stewards may susgend the owner's scounational cemait and enfer such action and
the reason therefor infe the database of the Associalion of Racing Commissioners
international IRCH._Any sushension for failure to reimbursa the purse aceount
shall remain in effect uniil rembucsemnent has besn satisfactorily made fogether
wilh such other fees and fines determined by the sltewands in connaction with the

1age for which the disqusiification was detemmined.




HOOTR Public Comment
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Proposed Ruals 10.3.4

Proposed Rule:

HCCTR Comment:

Pronosed Rule 2284

Proposed Rule:

HOCTR Comment

The frainer's 10%.sross commission shall be administered as follows: The

hosemen's bookkeaner shall dedus! the siandand 10% sross commission for

races after Surses are released.  Trainers may apply with the horsemen's
bookkesnar in advance in order to eceive his or her 10% dross cormgnission by
complsting and submilting a standardized anplication fom niovided by the Racing
Gommmission. iogether with an RS Formn W-8._The homsemean's bookkesper shall

corection or sunvlemental information within ik B30 davs,

HCCTR takes the proposed changes to Ruie 10.3.¢. and 10.3.d. in congert, findg
them problematic and objects to their inclusion in thelr current form for severa!
reasons.

The praposed rules are completely ingufficient in remedying any breach or
halding the purse fund — which is overseen by HCCTR inthis case — hamiess.
Should someone be foresd to pay the money back 1o the purss fund that results
from z failed tost {or some other reason) and refuses, they will have a viclation
oft thelr license, but this in no way guaraniess the purse fund is made whola if
that trainer refuses to make financial restiition, HOCTR is in no way indemnified
from having to malkas the purse fund whole &3 & result of the actions of a Charles
Town HEBPA (CTHBPA" membear. HOCTR finds that untenable.  Howaever,
HOCTR would be willing to consider this e f lsnguage | finds acceptable is
inciuded that mandates the CTHBPA {or analogous horsemens” organization at
Mountaineer indemnifies the track and purse fund and makes it whole should
the purse fund shartage not be repaid by the offending individua! in a thiy (30)
day period.

With respect to the inclusion of tiainers in the proposed rule, the paymentof a
trainer has always been a privates, contraciusl relationship between an owner and
that trainer. Not every {rainar is paid 109% of evary purse. In fact, there are
varying perceniages and varying agresments betweaen Ownars and their trainers.
Rules 10.3.c. and 10.3.d. sesk to speii oul & condactual relationship between
owners and trainers by shifiing an adminisirative burden onfo HCOTR's stalf o
make sure owners pay their trainers. Should an ownar not pay 8 tnsiner, tham
are other contraciua! remedies avallable as well as the ability to obtain a
judgement. Furthermore, the same issus as above still exists whereln ¥ 2 tralner
shouid be forced o pay back moeney and s unable or refusas 1o do so, there s
no mechanism to make the purse fund whole. For those reasons, HOCTR
opposes any inchigion of trainers in these moposed niles,

Unless otherwise authorized by the Racing Commission, the association shall
provide continuous security in the steble andior barm area during ol fimes that
horses 2 stablad on the grounds.

This rule, as proposed by the CTHBEPA, s difficult o express an exact responsa
o, due o the fact that it's vague and impassible for us to discern the intent
therain,

i this rule is intended for HOCTR o provide a security presenca 2447 in the main
stable gate, i has repmesented (o the WWVRC on several occasions, the only times
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Progosed Bule 23 4.4

Proposed Rule:

HOCTR Comment:

Progosed Rule 22 9.e

el e

Proposed Fule:

HCCTR has net had the guard gate for the bam area manned 24 hours a day, 7
days a week has been when it's been operationally impractical, if not impossible,
to do 56, That has been confined to when the pandemic hif in 2020 fo present
day. Even so, there is presently still @ procedure in place 1o admit people i the
barn area at imas whan the main gate is not manned. We are not aware of 8
single person that has not been sbie fo gain access o the bam area.

Ag we have also represented 1o the WWRC, even if such & rule was In place over
the past 15 months, HOCTR would not have bean abie 1o comply with it due o
exireme difficuities i hiring employess to fill out our staff. This speaks o the
need for caution in creating rides that would inevilably lead o the fracks nol
being in compliance in cerlain choumsisnaes.

If this rule is meant to imply a larger seale security presence, HCCTR can neither
commit to anyihing in the current empioyment environmant that would
raasonably salisfy this, not could B foresee any other situations in the fulure that
would make # difficult to comply with.

The association shall revisiie sy persen enfering the stable andior bam ares to

disglay a badse, a visitor's pass or other va lid credentiale and a writien rocord of
all individuals admitled fo the stable andior bam area between the hours of 12:00

...... o

agm. gng 5:00 a.m. shall be mainiained and aveilable for nscection. Ala

minimun. this record shall contain the name of the person admitted. the verson’s
cocunational pemit number or altemate identification nfonnation and the time

............. AR A A AR A A A AR A TR A A A

Cther than as an end-run for permanent, 24-hour access 1o the bam area,
HOCTR remains unsure why those entering the bam area between the hours of
12:00 A M. and 5:00 AM. would be any more or less imporiant than those doing
g0 during other hours of the dav.

The proposal of mandating & wiitten 1og of avervone entering the HOCTR bam
arsa & any tima that contains all of that information & adminisiratively
burdensome regardiess, buf especially in light of poinis in time where HCCTR g
struggiing to fill he roles responsible for these duties. | also becomes a
completely inefficient way to admil pemnit holdars to the barn ama should tere
be a gueue of cars and o staff s forced to complele a written log thet foroes
people 0 wall an inordinate amount of time.  Furhemmare, during non-pandsmic
times, HCCTR has utlized a badge swipe at the gate when, coupled with
surveiliance, can be — and has been — used In an aiempt to detemine the entry
andfor presence of someans in the bam area.

Also imporiant to note with respect to this proposed rule — Rile 23,1 regarding
Securily at the track has baen in existence for a long time and gives the
asseciation latitude with respect to how 1o secure and police s grounds. The
rules that currently auxist are more than adeguate in outlining what the association
should be deing without proseribing the exact methods of doing it. HCCTR finds
the current rules wholly sufficiend,

The association shail provide security fencing around the siable andlor baun ares
in.a menner that is agnmved by the Racing Commission, Provided thet all -




HOCTR Public Gomment
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HOCTR Comment:

Prooosed Rule £2 9§

Propossd Rule:;

HCOCTR Comment:

existiog fencing surrounding the stable andior bam area shall be daemed
ansroved by the Commission,

HOCTR is siruggling to understand the policy rationale for the inclusion of this
propossd nilg, the infent and what “around the siable andior bam area’is
intendad to entail. There could easily b fenaing that is cosmstic, designad fora
pumpose ancillany o securing the barn area of necessary © address an
operational issus that's previously been routine and would now potentially be
subjest to this proposed rule. 1 the concerm s securing the barm area, exisling
Rule 23.1.¢. already requires the association to prevent aocess 1o s bam area to
non-fcensed indhvidusls Gwvhich # does by securing the ame via fencing) and
anything additional is unnecessarny.

The association shall meintain a receiving bam for the puseese of recelving
horses net stabled on association srounds. All horses entered I¢ compete fhat
gre not stabled on associstion grounds and hal arive on asseciation wrounds
within jwente-four (24} hours of the post ime of the race for which they are
gntered are requirad to go directly 1o the meeiving bam and shail be subleclin
heiahtanad sunveiilancs 1o wrevent unauthorzed acoess to horses thal would
grovide an opporunity for improper o llesal medication adminisiration, Al e
minimym, hekiened surveillance shell include human or slectronic eversight of

gl stalls within the reseiving barn at all times that it is occupled by one or mane
horses,

HOCTR opposes the inchssion of this ke and has successiully operated without
a receiving bam for more than ons vear at this point. if anything, the eventis of
the previous 158 months have taught us the need for floxibility as an operator is
incredibly important. From an inability to staff one o a simple cost-benefit
analysie, there are numMearous raasons & moetrack may have reason o find
operating altematives fo something such as having a receiving bam. it's also
impossible to predict when these situstions may arise and this atternpts to lock
48 in to one method of operating.

With that being said, it is HOCTR's full intention fo return 1o an operating
recaiving bam very soon — if not by the time this public comment has been
submitiad. However, consistent with our comments above on the need for
flexinility in operations, HOCTR would not want {o be hemmead indo 1o operating in
the fashion this rule provides. it would be Imprachcsl for us to dedicate an entire
bam as & receiving barn due 1o the reduced volume of ship-in horses we now
goe. Additionally, we would not want to foreciese the possibility of trainers
shipping into the bams of others they are comioriable with versus & recaiving
bam and we would likely want to assign horses ruaning In some siakes into non
receiving bam sialls as has been our practice, With the existence of surveillance
in the hams at HCCTR in the same manner as contermnplaled by the proposed
rules, there is no heightened risk of the administration of an Hegal medication in
general, nor would we understand why horses shipping in require such a
heightaned soruting versus the horses already on the grounds.

Omissien from the Proposed Rules

HOCTR Comment:

The WWRC has declined to adopt the comesponding penalties for madication
vinlations that exist in the rest of the region HCOTR operaies in. To that end,
Wast Virginia is an outlier.



HCOCTR Public Comment
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Uitimately, a nile is only as effective as the cormegponding punishment attached
o it If the orime of bank robbery carriad a8 maximum penally of one day in pricon,
vou wold likely be incentivizing people 10 ob banks,

With respect to medication violations and their punishments, the racing industry
has arrived at 2 fork in the road. Will it esse back or stick with the stalus gue on
penalties that are associated with viciations that continue fo srode tha public’s
frust it horse racing or wil it lzke the opposite fact, say enough is enough, and
treal people who viclale rules by faking them o fask. In our opinion, the only way
horse racing gains the tust of the public is by engaging in the latter. Howsver,
by not enacting move strict penalties in fing with other jurisdictions, the WRC is
sansciously choosing o iake the opposite approach,

The rationale given at the pravious WVRC mesting for not being consistent with
everyons else was that, the “thousand doliar [penaity] to g trainer in New York,
Marviand, Mew Jerssy, Delaware is 3 whole ot worse than a thousand dollars to
a frainer in West Virginia,”

This statemeant completely ignores the reality that tracks such as Finger Lakes in
New York, and Penn Mational and Presque Isle Downs in Pennsylveniz ~ all of
which come under the penaity guidelines the WWRC have opposed - have daily
purse disiributions approximately egual to or less than daily purse distributions
are at Charles Town vet still exist and operate under the heighiened penaity
guidelines.

Furthermore, such a rationale 8 a clesw indicador that keeping such brainers in the
game by not levying mare substantial punishments trumps the indegrity of the
sport in he eves of some. Quite simply, consciously formulating the rukes in a
way designed o kesp e viclators in the game and operating is incredibly
curious in light of the WWRGC's mission fo uphold the integrity of the sport.

Az such, we strongly usge the WWRE to revisit the penalty structurs i declined to
inchude in the rulss put ocut for public somment and bring the state in ne with
other jurisdiclions.

Once again, HCCTR appreciates the ability to commaent publicly on these proposed rules and is happy o
answer any guestions you may have at your convenisnce.

Ragards,
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Erich Zimay
VP of Racing & Sporis Operations

oo Chris McErizan
Scolt Saunders
Chares Molntosh



